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The District of Coiumbia taxed W. Bell & Co. Inc.
(hereinafter Bell) on all of the catalogs which it sent_
into thg District of Columbia pursuant'}g.D. C. Code 47-2702
(1973). Bell paid the tax, conceding’the propriety of the
tax on the catalogs which were retained in its D. C. retail
shdns outlet but contesting the validit} of the tax on the

catalogs which were sent directly to potential customers in

the District of Coiuxbia. This cace cozecs bofore the Court
upon Bell's petition {or a rolund of the taxes paid on the
catalogs wihich it scut Lo D. C. residentc.

- mhaa facts of this cococe are not in Gicpute. Deoll, a
bistrict of Colu-bia Cozﬁorauéoa, purcaaicec i¢s catalogs Lrom
a printer im Gecorcla. Tucce catalogs are arintcd, paciiagedq,
and #d&reaaed-in Georgia at the direction of Bell's main
office which is locatcd in Rockvilie. [laryland. Tacrcaftcer,
the cataiogs which are bound for D. C. residento and cuipped
by common carxrier to tue District of Coiuzbia whero tacy are
mailed to potential cusiczors in the Dictrict by tho cadloyces

of the common carrier. Tae potcntial customars Go not pay

any money for these catalogs; Dell sends them to the customers

frea of charge. .
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Discussion

The District of Columbia Compensating-Use Tax states:

"There i=s hereby imposed and -there should
be paid by every vendor engaged in business
in the District and by every purchaser a
tax on the use,; storage, or consumption

of any tangible personal property and
service sold or purchased at retail.,”

D. C. Code §47-2702 (1973).

In plainer laéguage, thére are two situations which
traditionall§.trigger tﬂe imposition of the use tax. .First,
an oﬁt-of-state seller is required to pay a use tax on goods
sold to state residents if it can be shown that the seller's
~business has sufficient contact with the state to uphold

the taxing power of the state. Na;ional Geogreshic “Society

v. California Doard o~ Mcualization’ 430 U. S. 551, 97 S.

\

Ct. 1386 (1977). Second, a resident purchaser or a vendor
engaged in buciness in the state i;.rcqpircd to pay a tax

on the use, storaga, or coasumption of gecds aad corvices

purchased at rotecii. Sco D. C. CodGo 47-2702 (i273). The

Court will rovicw tac facts of this casao with these two

approaches in mind.
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Usually, waca oo out &‘9t& te goilor ig taxcd on ¢oods
301& to rosidcat purciaasers, ko collecto a sum of moncy from
cach of tho purcacsors and then pays that woncy to tlie taxing
latato. One of tho primary reoacons for thio type of tax is

-
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"n3id ctoton 7 -4 Lmoosoce cales Loons clgo
dr-coon @ ehEelaniTr o €0 on Dmenniy
brou~alt ou& o; nte Lo proinct almn Lox
Ievenans and pult Loenl zohallorns ugjcsﬁ to
TN ooios uux oa o cempetitive pariiy with
“out-of~stato retailers exempt fiom the
gsales tax."




However, before an out-of-state seller may be constitution-
ally required to collect from purchasers and pay a use tax,
it must be shown that there is a sufficient nexus between
the seller and the taxing state to support the imposition of
a tax. Id. The power of the state to tax must be balanced
against the protectzon afforded by the Commerce Clause of
the United States Constitutxon. For example, in lcl-cn v,

Scars, Rocbuck & Co., 312 U. S. 359, 362, 61 S. Ct. 586,

587 (1941), Sears "refuscd to collect the tax on mail orders

sent by Iowa purchasers to its out-of-state branches and

filled by direct shipment through thggmgils or a common

carrier from those branches to the pugéﬁhsers.' Howev;r,

because Sears maintained retail outlets in Iowa, the Court
concluded that Sears had a sufficienty nexus to Iowa to up-

hold the imposition of tho tax. Iowa's tax was held constitution-

ally pormisgible and conscictent with the Ceclizihrce Ciauce. In
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336 U. 8. 753, §7 8. Ct. 4313 (L207) tho Court invalicdatod a
tax undor factc iccatieal Co tiwo facto in 7~ ouccpt {or one
item. tlational Collas Ccoo CAd net wmaintain a local rotail
outlet in Iliizols. 2&pporcatiy, s preconce of a retail
outlet is caousia of a nauus to substontiatc a tax on the
sale of gools by ocut-ol=-stato collors to rosident buyers.

Under the facts of thce instant case, tho catalogs axe
the goods vwiich tho District o Columbla is sccking to tax
undor its Componsating Uco ctatutoe. Doll, a District of Columia
Corporation, does not scil thesc catalogs to District rosidents.
The only sale in this entire sct of facts is betwoen the
printer in Geoorgia and Doll. TheroZore, under the use tax

analysis discussed above, Bell could not be taxed. The other
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way that a use tax may be imposed is if it can be determined
that Bell, the purchaser of the catalogs, uses, stores, or |
comsumes the catalogs in the District of Columbia. It &oes
not matter whether the catalogs were purchased within or
outside the Disggiét. s

These cataldgs are prifited and addressed in Georgia,
shipped to the District by common carrier and mailed by the
employees of the common carrier to District of Columbia
residents. The District of Columbia does not argue nor does
the Court find that there is any evidéngg that the catalogs were
either stored or consumed by Bell. The}%istrict of Columbia
argues that Bell "uses" these cataloég in the District of
Columbia. The Court is not persuaded By this argument because
of the dictates of the Cozmorce Clause and bascd upon the
Court's interpretation of the language in the D. C. Coripensating
Use statute.

The Commnerce Clause bars states from unduly burdening
interstate commerce by taxing goods which are moving along the

stream of interstate commerce. £&ce, Iughes Dros. Tirhor Co. v.

Minnecota, 272 U. §. 469, 47 5. Ct. 170 61926); I'ancsota v,
Blnanius, 290 U. S. 517, 6 S. Ct. 475 (1886). These catalogs
enter the stream of interstate commerce in Georgia when the
printer loads thom into the trucks, already labeled and

addressed. Their journey from printer to D. C. residents is

uninterrupted except for a change in transportation from

common carrier to the United States mail. This is not enough

of a break for these catalogs to lose the protection of the

Commerce Clause. Id. iﬂ

In Service torchandisze Comzany, Inc. v. Tidwell, i

592 s.W. 24 215 (1975), the Service Merchandise Company, Inc.
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a Tennessee Corporation, sent catalogs and other printed
materials to its customers in Tennessee in a manner similar
to the method employed by Bell. The Service Merchandise
Company had its materials .printed in Minnesota, shipped to
Tennessee, and’ then mailed to the regional post office in
Tennessee to potential customers in Tennessee. The stata
taxed this activity and the Supreme Court of Tennessee
invalidated this tax.

. . .the tcomporary in&~2rruption in the

interntate transit of thn -printed materiidl

in thic cace was solely gbr the purposo of

prormoting the continuinq moverant of the

printed matcrial in its jonrney to its
ultimate recipients. . .

The Tennessee Court then concluded th:at the state could not

tax these materials because they were within the stream of
commerce and protected by the Commerce Clause of the United
States Constitution. The facts of the instant case correspond
directly to the facts of the Tennesseo case, and the Court
agrees with the analysis of the Supreme Court of Tennescoo.

.. These catalogs are mcrely a means of comxunicatlion between

Bell and the potential customors. This case is Giffcront from

Scars, supra, where the Court upheld a tax on goods purchased

by residents from out-of~-state sellers who maintaincd an in-
state retail outlet. These catalogs are not sold by Bell.
Therefore, the Court holds that the District of Columbia
unconstitutionally burdens interstate commerce by taxing
catalogs which are sent to D. C. residents free of charge

and which travel through interstate commerce from printer to

potential customers.
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Another reason why the Court must strike dow. this

particular tax as applied to these facts is based upon the
Court's interpretation of the statute. These_catalogs are
a means of communication setween Bell and its potential o
customers.i/Bell purchaseq‘a communication service from the 51;
printer. Moregier, Bell pgrchased a transportation service
from the common carrier who tr&nsportéd these catalogs 56
Washington and then mailed them. D. C. Code 47-4701 (1) (b)
states:

"The term 'retail sale', 'sale at

retail', and 'solid at retail' shall .

not include the followingﬁ'

{1) =sales of transporiation and

communication services."
L 4

Therefore, the Court holds that D. C. Code 47-2702
does not apply to the "sale® of the catalogs by thce printer
to Bell when the catalogs were clearly intended solely as
a means of communication.

Judgment is entered in favor of the petitioner, Bell,
with respect to that portion of thce tax levied upon the
catalogs which werc sent {rece of charge to D. C. rosidents.

The Court heroby ORDCRS that this portion of the tax,

plus interest, shall be refunded to Belil.

1/ The Court cdintinguiches these catalogs from the
catalogs 1o Deili's zctalil outlet in D.C. Tacre,
the catolegs hava ialt Lie strecam of cormmorce and
arc 5o closaly roliatcs to the cveryday business
activiiics of 2ell thct it is clear thcZ Bell
exercizos Cominion and control over thom and that
their purpose is not merely for communication.
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The Court further ORQERS counsel to submit proposed
orders which compute the appropriate interest rate and the
dollar amount of the tax, plus interest, within 20 days of
receipt of this Order. |
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112179




